
 
 

Submission to the Equalities and Human Rights Committee inquiry into 

destitution, asylum and insecure immigration status in Scotland   

1. About Maternity Action 
 

Maternity Action is a national charity providing telephone advice and online information to pregnant 

women, new mothers and their families about maternity rights at work, maternity benefits and the 

rights of vulnerable migrant women. Each year, our information sheets are viewed over 600,000 

times and we answer 2,500 advice calls each year. 

We have two specialist services which focus on women from abroad.  Our Maternity Care Access 

Advice Service provides advice on access to maternity care for women affected by charging for NHS 

maternity care.  Our Migrant Women’s Rights Service provides second tier advice to voluntary sector 

workers and midwives supporting vulnerable migrant women.  These services are delivered in 

Scotland and across the UK. 

2. Vulnerable migrant women and maternity 
 

Vulnerable migrant women, including asylum seekers and those with insecure migration status, are 

at particular risk of poor health during pregnancy, birth and the post-natal period (CEMACH 2007).  

Health and social problems that disproportionately affect newly arrived migrants, refugees and 

asylum seeking women, and place them at greater health risk include poor overall health status 

including underlying and possibly unrecognised medical conditions which have resulted in maternal 

deaths, including notably congenital cardiac disease, HIV/AIDS and TB. Other issues include 

traumatic experiences undergone in conflict and war zones including rape, trafficking for sexual 

exploitation, and reluctance to seek maternity care because of fears about immigration status or 

shame relating to the pregnancy or for other reasons. There are risks to pregnant women in this 

category from domestic violence, and studies have drawn attention to the high levels of physical 

and/or sexual violence experienced by women asylum seekers. Women who have undergone female 

genital mutilation (FGM) may also be at risk especially if they only disclose this condition very late in 

pregnancy.   NICE Guidance on complex social factors [CG110] identifies pregnant women who are 

recent migrants or asylum seekers as one of the groups requiring additional support and services. 

As well as risks to maternal health, reports on perinatal mortality continue to show significantly 

higher stillbirth and neonatal mortality rates for black women (Taylor and Newall 2008). Factors 

associated with these poor birth outcomes include late booking for maternity care, FGM, and lack of 

social support. 

Destitution significantly increases the risks to health faced by vulnerable migrant women who are 

pregnant and new mothers, and by their babies.  It directly affects the health and wellbeing of these 

women and also impacts on their ability to access maternity services. 



The experiences of pregnant refugee and asylum seeking women in Scotland are well documented in 

the British Red Cross led research, A Healthy Start? 2016. 

 
3. Asylum seekers and refused asylum seekers 

 
3.1 Current Support provisions 
Under current legislation asylum seekers whose initial claim for asylum is still under consideration, 

including any appeals they make against a refusal from the Home Office, receive support and 

housing under Section 95 of the Immigration and Asylum Act 1999.  This support continues until 21 

days after they receive a negative decision on their asylum claim, or 28 days if they are awarded 

leave to remain. Following this grace period, in most cases support will be withdrawn leaving many 

vulnerable to destitution.    

There is an exception for refused asylum seeking families who have dependent children under 18yrs. 

Under Section 95 (4) of Immigration and Asylum Act 1999, if these children were living as part of the 

household before they received a refusal on their asylum claim, the family will continue to receive 

support until their youngest child turns 18yrs or until they are removed from the UK.   This exception 

is not available for women who are pregnant at the time that the negative decision is made. 

Under Section 4(2) of the Immigration and Asylum Act 1999 some groups of refused asylum seekers 

will be entitled to a basic form of support if they meet a very narrow set of criteria.  Broadly, this is 

limited to those who submit fresh asylum claims, those who are taking all reasonable steps to return 

to their country of origin and those who are unable to undertake travel due to serious physical or 

mental health problems.  

Many refused asylum seekers are unable to leave the UK, either due to practical barriers or because 

they have an ongoing fear for their safety in their country of origin.   

However, the regulations governing Section 4 are very restrictive and many refused asylum seekers 

will not meet the criteria for support.  This is the case for refused asylum seekers who are effectively 

stateless (such as Palestinians) or those whose nationalities are disputed. Both groups will face 

difficulties obtaining the travel documents they need to leave the UK and enter another country.   

Support is available to refused asylum seekers who submit fresh asylum claims.  However, cuts to 

legal aid provision over the past five years, particularly in the area of immigration and asylum law, 

has led to a substantial reduction in the number of practitioners providing advice in this area.  This 

lack of provision has also created ‘advice deserts’ in several parts of the UK.  As a consequence, 

refused asylum seekers who have new evidence to support a fresh claim are finding it increasingly 

difficult to obtain legal advice and to submit these claims.   

As a consequence, refused asylum seekers commonly find themselves destitute and reliant on 

informal sources of support such as that provided by churches, mosques, food banks and emergency 

shelters and others.   This type of support, by its nature, is ad hoc and cannot be relied on to house 

and feed the many refused asylum seekers living in destitution.    

Special provision is made for refused asylum seeking women during pregnancy, however this is 

limited. Section 4 support is available to refused asylum seeking women in the late stages of 

pregnancy on the grounds that this group are unable to undertake international travel.   However, 

Home Office guidelines specify that section 4 support should not normally be granted to a pregnant 

woman on medical grounds until the 34th week of pregnancy unless there are complications with 

the pregnancy that may put the mother and baby at risk.  This means that many refused asylum 



seekers who are pregnant will not be entitled to any form of support throughout the majority of 

their pregnancy. 

Most decisions to refuse or withdraw support, to both asylum seekers and refused asylum seekers, 

can be appealed. These appeals are heard by an independent tribunal known as the First Tier 

Tribunal (Asylum Support).  This has been an important mechanism for challenging incorrect 

decisions and for clarifying the scope of exceptions, including the operation of the Section 4 support 

for pregnant women. 

3.2 Forthcoming changes to asylum support  

The Immigration Act 2016 will introduce significant changes to both to the provision of Section 95 

and Section 4 support.   This will result in a sharp rise in destitution amongst both families and 

individuals, including pregnant women, who have been refused asylum.  The precise details of the 

changes are unknown as the government has yet to release the draft regulations. The concerns 

outlined below are based on the changes set out in the Act which received Royal Assent in May 

2016.   

Under the Immigration Act 2016, asylum seekers whose initial asylum claim or any related appeals, 

are still outstanding will remain entitled to Section 95 support.   However, unlike the current 

provisions, asylum seeking families with children under 18yrs who have been refused asylum, will no 

longer be entitled to Section 95.  This removes the current safety net provided to families with 

children who have been refused asylum but who remain in the UK. Instead the government is 

proposing to give families a 90 day grace period to leave the UK and provide them with support to 

do so.  Families who do not leave during this grace period will have their support removed and are 

likely to be become destitute.   

The Immigration Act 2016 abolishes the Section 4 support system entirely.  Instead refused asylum 

seekers, including families, pregnant women and new mothers will only be granted support in very 

limited circumstances. Refused asylum seekers may be entitled to support if they make a further 

submissions based on asylum and protection grounds. However, under the new support provisions, 

it is likely that the Home Office will seek to make a decision on fresh claims within 5 days of receiving 

them and will only provide support if they are unable to make a decision on the claim within these 

timescales. It is therefore likely that many in this group will have their fresh claims decided quickly 

and, if refused, will not qualify for support.   As outlined earlier in our submissions, due to the 

shortages of immigration advisers in the UK, it may be very difficult for refused asylum seekers to 

find and instruct advisers to make further submissions.   

Support will also be provided to refused asylum seekers who can demonstrate that there is a 

genuine obstacle preventing them from leaving the UK. This is likely to be strictly interpreted and 

limited to cases where the person is considered to be medically unfit to travel or where the person 

does not have the travel documents they need to travel and can demonstrate that they are taking 

reasonable steps to obtain these.  As outlined earlier in our submission those who are stateless, or 

whose nationalities are disputed, are likely to fall foul of this condition as they are unlikely to be able 

to provide proof that they cannot obtain the relevant travel documents they need.    

It is unclear if refused asylum seeking women who become pregnant after their claim has been 

refused will receive support.  There is no specific provision in the Immigration Act 2016 and no 

commitments were given during the Parliamentary debates.  This is an issue of grave concern. 



The Immigration Act 2016 removes the right to appeal most decisions to refuse or withdrawn asylum 

support. As hundreds of appeals to the Tribunal are successful each year, there are serious questions 

about the quality of decision making by the UK Border Agency making.  Without such independent 

scrutiny and feedback, the quality of decision-making would most likely decline further, resulting in 

severe hardship to vulnerable individuals in genuine need 

One area in which appeals will be lost is the decision to refuse or withdraw support provided on the 

grounds that there are genuine obstacle preventing the person leaving the UK.  As this is the grounds 

on which pregnant women have historically gained Section 4 support, this is of particular concern.   

 

4. Women with insecure immigration status 
 

The following groups of women are at particular risk of destitution. 

4.1 Limited Leave to Remain:  No Recourse to public funds 

In 2012 the family migration rules were reformed allowing the Home Office to impose a restriction 

on accessing public funds to those awarded limited to remain on family and private rights grounds.  

This restriction means that families awarded this type of leave are not entitled to claim most 

mainstream benefits including child benefit and in-work benefits such as tax credits and housing 

benefit.  They are entitled to Statutory Maternity Pay and Maternity Allowance if they meet the 

income and work criteria.  Public funds also include local authority housing and homelessness 

assistance.  As a consequence, many in this group, particularly those with very young children or 

those unable to work due to pregnancy, are at serious risk of becoming destitution.  This group is 

also vulnerable to exploitation and may be driven into unsafe or inappropriate housing. 

4.2 Zambrano Carers: No Recourse to public funds  

Zambrano carers are normally third country nationals (non EEA state), who are the sole carers of 

British citizen children. They do not have leave to remain but have right to reside in the UK to care 

for their dependent children.  They also have the right to work during their stay.   This group is not 

permitted to access public funds so will experience the same difficulties as those with limited leave, 

particularly if they have small children or become pregnant at a later date.  

Both those with limited leave to remain and Zambrano carers, can, as a last resort, apply for support 

from Local Authorities under Section 22, Children (Scotland) Act 1995.  However, this support can be 

difficult to obtain as practice varies widely between different social services departments.  Families 

trying to access support from social services are often refused in the first instance and will often 

need to seek assistance from community care solicitors.  There is no standard agreement on the 

level of support provided to these families with some departments providing food vouchers while 

others provide small amounts of cash.  

4.3 Undocumented Migrants 

This group includes individuals who did not have leave to enter the UK or whose leave in the UK has 

now expired.  Many in this group will have spent significant periods in the UK and established a 

family or private life.  Changes to the Immigration Rules in 2012 allow children with 7 years of 

residence in the UK to potentially qualify for leave to remain and leave may also be granted to the 

parents of these children.   Undocumented migrants who have a child who is a British citizen can also 

apply for leave to remain as the parent of British child. 



However, the Legal Aid, Sentencing and Punishment of Offenders (LASPO) Act 2012 removed the 

right to legal aid for the majority of immigration cases despite the fact that this is a complicated area 

of law.  As a result, most families in this situation will not be able to obtain the legal assistance 

needed to prepare and submit these applications. In addition, the applications fees are extremely 

high, approximately £800 per person, including children.  Given that many in this group will not have 

the means to pay these fees they are effectively prevented from making applications to regularise 

their immigration status in the UK.   Many in this group face destitution and, giving their lack of 

status in the UK, are vulnerable to abuse and exploitation.    

 

5. Charging for NHS Care 
 

Women who are not ‘ordinarily resident’ in the UK and who do not fall within the exemptions in the 
National Health Services (Charges to Overseas Visitors) (Scotland) Regulations 1989, as amended,  
are liable for charging for NHS maternity care.  Costs for standard maternity care start at £4,000 and 
are considerably higher for women who have caesarean sections or whose babies require additional 
care.  These costs are unaffordable for many women with insecure immigration status.  While 
maternity care is classed as ‘immediately necessary’ treatment and cannot be refused or delayed, 
NHS Trusts may still issue an invoice for the care provided. 
 
Access to NHS maternity care is of critical importance in protecting the physical and mental health of 
pregnant women and new mothers.  In addition to standard health checks, antenatal appointments 
provide an opportunity for midwives to assess safeguarding risks and to connect women to support 
services.  This is particularly valuable for women with insecure migration status who may not be in 
contact with mainstream services. 
 
Unlike England, Scotland exempts all asylum seekers and refused asylum seekers from charging for 
NHS care.  In England, the exemption is limited to asylum seekers and those refused asylum seekers 
in receipt of Home Office support.  The Scottish exemption for refused asylum seekers is of 
enormous value in facilitating access to maternity care by these women and we strongly urge the 
Scottish Government to retain this. 
 
Many women with insecure status do not fall within the exemptions listed in the Regulations or 
guidance (CEL 09/2010).  Incurring a debt to the NHS can affect future immigration applications, as 
the Home Office can refuse applications where there is a debt to the NHS of £500 or more.  Recent 
research by Maternity Action found that vulnerable migrant women are avoiding maternity care or 
skipping some scans and appointments in order to reduce their debt to the NHS.  This puts the 
health of mother and baby at risk and exacerbates existing health inequalities.   
 
 
6. New pressures on services for pregnant women and new mothers 

 
Successive changes to immigration legislation have resulted in the exclusion of a significant number 

of women from the mainstream benefit system, mainstream housing services and the asylum 

support system.  Forthcoming changes to asylum support are likely to continue this trend.  These 

women are at high risk of destitution and, consequently, of exploitation and abuse. 

For maternity services and voluntary organisations working with pregnant women and new mothers, 

new difficulties are created by the increasing complexity of the immigration system and the 

exclusion of an increasing number of women from mainstream and asylum support.  Restrictions on 



access to mainstream services and asylum support reduce the options available to midwives and 

voluntary sector advisers seeking to assist women who are facing destitution.  This has the potential 

to divert valuable midwifery time into negotiations with services over housing and support, rather 

than delivery of health care.  It also places pressure on over-stretched voluntary organisations. 

In response to these pressures, Maternity Action has set up UK-wide second tier advice services for 

voluntary sector groups and midwives working with vulnerable migrant women who are pregnant or 

new mothers.  The Migrant Women’s Rights Service will be fully operational from mid-April 2017.  

The service will support these advisers to effectively use the law and human rights frameworks to 

help vulnerable migrant women obtain NHS care and the means of sustenance and accommodation 

during pregnancy and new motherhood.   

The service is developing tools to support advisers which includes information sheets on various 

issue such as NHS charging regulations and housing and support options. We will also provide online 

audio- visual resources which will include guides to the immigration and asylum system in the UK.  

The service will also provide free joint training to midwives and the voluntary sector in Scotland and 

across the UK. This will cover the asylum and immigration system, access to NHS care and charging 

and the various support and housing options available for migrant women living in the UK. 

 

7. Recommendations 
 

That the Scottish Government:  

 Retain the exemption from NHS charging for asylum seekers and refused asylum seekers and 
consider extending this to vulnerable migrant women with insecure status residing in 
Scotland. 

 Acknowledge the increasing pressures on maternity services and voluntary organisations 
working with pregnant women and new mothers resulting from the growing complexity of 
the immigration system and exclusion of various groups of women from mainstream and 
asylum support; and support the provision of training and advice to health workers and 
voluntary sector workers. 

 Develop a Scottish approach to human rights assessment for people with no recourse to 
public funds to ensure a clear and consistent approach to human rights assessments in 
Scotland which fits with the Scottish National Action Plan for Human Rights. 

 Ensure that the specific needs of pregnant asylum seeking women are reflected in the next 
New Scots Refugee Integration Strategy in order to build capacity to respond to the 
emotional, physical and mental health needs of this group. 

 Ensure that pregnant asylum seeking women have adequate practical and emotional 
support throughout their pregnancy to assist them to access their full rights and 
entitlements and provide emotional support during the ante- and post-natal period. 

 Consider establishing a Crisis Fund to provide essential support to pregnant women who 
have needs arising from their pregnancy to encourage a safe and healthy pregnancy. 

 
That Local Authorities:  

 undertake clear, consistent and transparent human rights assessments for all pregnant 
women who present requiring assistance, particularly those who are destitute to ensure 
decisions relating to support are Convention compliant. 



 Ensure that support in relation to children is assessed with the best interests of the child at 
heart, and that children have access to appropriate housing, healthcare and education, 
regardless of the status of their parent. 

 Recognise that the international obligations that bear upon public bodies require them to 
exercise their powers and perform their duties in so far as to prevent a breach of Convention 
rights, regardless of the restrictions set out in immigration legislation. 
 

Maternity Action 

March 2017 


